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JUDGMENT

Lntroduetion

e [irsg oceused Mr, Jozaia Wagubach, is being charged with one ecount of Sedition,
contrary 1o Sechions 67 (1) ta) and 66 (1) (v] of the Crimes Acl the pariculars of the

ultence are that:
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JOSAIA WAQABACA between the 20™ and 27 April 2016 at Suva in the
Central Division did a seditious act, namely submitted an article written by
him for publication in the Mai Lalakai newspaper with an agreed English
translation with a seditious intention to promote feelings of ill-will and
hostifity between different classes of the population of Fiji namely between

non=MMuslims and Muslims,

The second accused Mr. Anare Ravala, is being charged with one count of aiding and
shetiing Sedition. contrary o Sections 67 (1) ich 66 (1) {viand 45 of the Crimes Act, the

particulars of the offence are that:

ANARE RAVULA on or about the 27" April 2016 at Suva in the Central
Division aided and abetted Hank Arts wo publish an article in the Nai Lalakai
newspaper published on 27" April 2016, together with an agreed English
translation which was a seditious publication in that it had a tendency to
promote ill-will and hostility between different classes of the population of
Fiji. namely between non-Muslims and Muslims (‘the said seditious
publication™). As the editor of Nai Lafakai newspaper Anare Ravula was
under a contractual duty to assist Hank Arts to publish the 27 April 2016
edition of Nal Lalakal mewspaper by ensuring editorial standards were
maintained, including a duty to prévent the publication of any seditious
publication therein, and his failure to prevent the publication of the said
seditious publication aided and abetted Hank Arts to publish the smd

seditious publication.

The third-aceused Mr, Fred Wesley. is being charged with one count of aiding-and abetting
Sedition. conirary 10 Sections 67 (1) (e, 66 (1) (v} and 45 of the Crimes Act, the

particulars of the offence are that:

FRED WESLEY on or about the 27" April 2016 at Suva in the Central

Division aided and abetted Hank Arts to publish an article in the Nai Lalakai
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newspaper published on 27 April 2016, together with an agreed English
translation which was a seditious publication in that it had a tendency to
promote ill-will and hostility between different classes of the population of
Fiji namely between non-Muslims and Muslims (‘the said seditious
publication’). As the editor-in-chief of Noi Lalakat newspaper Fred Wesley
was under a contractual duty to assist Hank Arts to publish the 27" April
2016 edition of Nai Lalakai newspaper by ensuring editorial standards were
maintained, including a duty to prevent the publication of any seditious
publication therein, and his failure to prevent the publication of the said
seditiops publication aided and shetted Hank Arts to publish the said

seditious publication.

4. The fourth accused. Mr. Hank Ars is being chorged with one count of Sedition, contrary w0

Section 67 1 114 and 6611 (v) of the Crimes Act, the particutars of the offence are thats

HANK ARTS on the 27" April 2016 at Suva in the Central Division as the
publisher of Mai Lalakai newspaper did publish an article in the 277 April
016 edition of Nai Lafakai newspaper. together with an agreed English
rranslation which was a seditious publication in that it had a tendency o
promote ill-will and hostility between different classes of the population of

Fiji namely between non-Muslims and Muslims.

5 The filth accused, The Fiji Times Limited. 35 being charged with one count of Sedition,
contrary B Section 67 (1) (e} and 66 (1) (v) of the Crimes Act, the particulars ol the

ffence ara that;

F1J1 TIMES LIMITED & company having its registered office at 177
Victoria Parade, Suva, on or about the 27% April 2016 at Suva in the Central
Division as the printer of Mai Lalakai newspaper did print the 27" April
2016 edition of Nai Lalakai newspaper which contained an article, together

with an agreed English translation which was a seditious publication in that
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it had a tendency to promote ill-will and hostility between different classes

of the population of Fiji namely non-Muslims and Muslims.

All the five accused pleaded not guilty for their respective charges, Hence, the matter
proceeded 1o hearmg,  The hearing commenced on 30th of April 2018 and concluded on
the th of May 2018, The prosecution presented the evidence of lour witnesses anid
tendered cleven documents as the exhibits of the prosecution. Mr. Waqgabaca, Mr. Ravula
and Mro Ars opted not 10 give any evidence: Mr. Wesley gave evidence and abso called
four witnesses for his defence. The Fiji Times Limited. culled two witnesses for their
defence. Subsequently, the leared ¢ounsel for thie defence and the prosecution, made their

respective closing addresses. | then delivered my summing up

Ihe three assessors ceturned with unanimous opinion of not guilly for all of the five

aciused in respect of the éach count that they have been charged with.

Having carefully considered the evidence presented during the hearing, the respective
closing addresses of the leamed counsel for the defence and the prosecution, the summing
up and the unanimous apinion of not guilty given by the three assessors: | now procesd 1o

pronounce my judement as mllows,

The Law

B,

Sedition is o crime: against the State, or the authority of the government. The purpose of
this offence is 1o prevent any unlawlul attack on the tranguility of the State. Sedition
covers evervthing, whether by words, deeds, or writing which is calculated 1o disturh the
tranguility of the State and leads ignoran persons o endeavour 1o subvert the govermment
and the laws of the State. (R v Sollivan (1868) 11 Cox CC 44), Reg v Burns and others
State v Riogi (2001) FIHC 61; HAAOBG0].2001s (20 August 2001),
State v Mua (1992) FICAIBAALOT w25 {37 November 1992},
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e prosecution has charged that Mr. Wagabaca has submitted an article, written by him,
fior the publication in the Mol Lalakai newspaper, which was published on the 27th of April
2010, The prosecution alleged that this article. written by Mr. Wagabaca: is & seditious
article, as it has a tendency to promote the feelings of ill-will and hostilily between the
Muslims-and non-Muslim population of Fiji. The fourth accused, Mr. Hank Arts has been
alleged that he published this alleged seditious article in the Nai Lafakai newspaper on the
27th of April 2016. The seeond and the third sccused, Mr Bavula and Mr. Wesley, are
being charged tor aiding and abetting Mr, Arts to publish this seditious article, The fifth
sceused, the Fiji Fimes Limited. is being charged for the printing of this article in the Nt

Lalgkai newspaper on the 27th of April. 2006,

All of these five counts are based upon one document that is. the article written by Mr,
Wagabaca, which was published and printed in the Nei Lolakai newspaper on 27th of Apil
2016,

‘gse of the Prosecution

|2

| 3.

The learned counsel for the prosecution in his opening address outlined the case of the
prusecution.  Accordingly, the prosecution allepes that this article. if taken ino
comalderation in its entirety, says that Muslims ore land-grabbing monsters who rape,
murder, and abuse childeen, The learned counsel for the prosecution further said that this
article sava that unless the readérs of Nai Lafokei ake action, these Muslim monsters
would take over Fiji just as they have done in Bangladesh. The longuage used in this anicle
is-extremely inflammatory and it could lead o serious consequences: involving public

disoeder, creating ill-will and hostility against Fijian Muslims,

Un the contrary. the defence claims that this article has no such meaning as stated by the
prosecution. Tistead, this article suggests w0 have a national reconciliation in view of
resolving the important issues that the indigenous people of Fiji feel. as those issues will

cause great instability in future, Moreover, the second, third, fourth and fifth accused
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claim that they have no knowledge about this arsicle hence, they had no intention or

knowledge to commit this crime.

4. Accordingly, the court is required to determine whethier this article is seditious. In
determining whether this article is seditious, V'adopt a test consisted of two stages. the first
is to determine the meaning of this anicle and then to determine whether it has a tendency
o capacily o promole feelings of ill-wall and hostility between the Muslims and nen-

Mushm population of Fiji,

[5. Before | venture into consider the mesning of this article. | find it i prudent to discuss the

required fault elements of the offence ol Sedition,

6. Section &6 (1) (i) o (v} of the Crimies Act has stipulated the seditious intention, where it

states that
LA Tseditienis fmtention ™ ix an Tnieniion

bt bring inte hatred or contempe or lo excite disaffection against the
Ceavernmenr of Fifi as h-low established! or

el ti excite the fnhabitaws of Fifi to atiempt to procire the alferadion,
avherwive than by fowhd means, of amy matier in Fii ax by dow
estitlished; ar

i) e bring into hateed o comtempr oF lo exidte disaffection againse 1he
aeiinistration of fustice tn B or

) e raise disconten! or disgffeceion amongest Uhe infrabitants of Fiji: or

fi e proantaie jeelings of #l-will wad hosiility berween different classes of

the pognidation of Fiji,

i 7s Hewever. Section 66 4 1) (a) to id) of the Crimes Act states that the alleged act, speech or

the publication is not seditious if it was done with the intention:
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al ot show that the Government of Fiji has been misled or misiaken in any of
N s res? ar

B fe ol ervors or defects in the gevernrent or Constitution of Fifi ay by
faw established or in legivlation or in the adminisieation of justice with a
view' fo the remcdving of such errors or difecis: or

) for prerswade the fatitants of FElo attempt 1o procire by lawiied moans
the alteration af amy maiter in Fiji as by fow essablished, or

di  ter point owt, owitk o view fotheir removal, any matiers witich are producing
ar having o teadency to produce feelings of @il and enmity between

different claxses of the populuiion of Fifi
Section 6672) ofthe Crimes Act states that:

“In determining whether the intention with which amy act was done, aiy
Waords Viwre sk, e gav docwmment wax published, way or o wax nof
sedivions, every persen shall fe deemed 1o tntend the conseguences which
wirttled matwrally folfony frome his condmet af the time and  wnder  the

circumstances i whickh he s comducted himself

The leamed counsel for the prosecution argued, during the legal submission on the
propesed directions on law that Section 66.(2) creates a presumption that the secused has
mtended the consequence, which would naturally follow from his seditious conduct.
Accordingly, the prosecution ‘has to prove that this article written by Mr. Wagabaca,
published by Mr. Arts and printed by the Fiji Times Limited is seditious on the ground that
it has o tendency 1o promote feelings of it-will and hostility between the Muslims and non-
Mushm population of Fip, The court could then presume that Mr. Wagabaca, Mr. Arts and
The Fijr Times Limited have imended the natural consequences of their respective scts of
seditions writing, publication and printing, that is 1o promote the feelings of ill-will and
hostlity between Muslims and non-Muslim population of Fiji, unless: the comtrary is

proved by the defence.  The learncd counsel forther argoed that the defence has 1o
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Ihe leaned counsel for the prosecution relied on State

HAMIO2017 (27 February 2007), where the High Court hes held that:

which is a legal burden as stipulated under Sections 60 and 61 of the Crimes AcL

Fagaeu

discharge their burden in rebutting the said presumption on the balance of probabililies,

20171 FIHC 145

e approach takes by Seant . in my opinion, is not ohnasions o the spirit
af the Crimes Deeree and the notion of presumgption of  imnoeence.
Crenerally, o burden of proof that a law imposes on o defendan js an
evidentiol hurden-only. except in particidar civcwmstances, o where an
affence expressly provides otherwise. In view of the presumption created by
law in respect of seditions intention [Sec.66(2)), it is obvious that a legal
burden is cast on the defendant to rebut the preswmpition and prove that

he is coming wnder one of the exceptions,

A legal burden requives the defendam to-establivh the exception er defonce
et Berlence of probabifiies (Sec. 610, Chree this is done, the proseciition
mieist vefute the exeeption o defence bevomd reasomable doubt, Prosecuiion
beary w fegal burden of disproving any matter in relation to which the
defendamt hay  discharged o legal hwvden of proof imposed on the
defendant. Unee the defendant has et the burden, the: prasecution s
rifute the exeeption and prove oll elements of the affence bevond reasonable

elessehi,

Wiile framing o provision as a defence. rather than ay an excepion, does
not of dtsell” alter evidestial burdens of proafl it may have procedural
disadhvantages for o defendant, i that a defendant muse wait il the
defence vase (v called before being able to lead evidence to fustiiy fis or her
eonduct, However, tn o case of Seditlon, Courts showld ake o holisiic

cipyaracch wherety the whole af Section 66 must be read and applivd 1o the
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evidence tn order ta answer the guestion whether an act was done with a

seelftlonies Intesition, ™

21, Section 60 of the Crimes Act. deals with the legal burden of proof on the defence, where it

slaves that!

il A huivedere of proof that o luw teposes on the defendant ix o Tegal hurder iF
i only i the law expressh
by specifles that the burden of proaf i relation ta Ve matter in guestion is a
el burden; or
) reguives the defendant 1o prove the manier; or
o) creales a preswmption that the mratter exists wnless. the contvary s

proved,

o]
| P ]

In order 10 impose o legal burden of prool on the defence, the law has o expressiy
stipulate that there % a presumption unless the contrary is proved. Section 68 (2) of the
Urimes Act has not specilically stated that there i a presumption of the seditious
inténtion unless the contrary is proved.  The section or the law, that creates such a
rebuttable  presumption, must  have specifically and  expressly stated that such
presumnption exists,  Foroan example. | could refer o Section 32 of the lllicit Drugs

Control Act of 200, where il states that:

“Where in any prosecution under this At it-is proved thai any ilficil drug.
cantredled chemical or contralled equipnient was on or tn any premises.,
craft, vefcle or animal wmder the comval of e peepsed, @ shall he
presemed, wrnl e contrary iy proved, that the actused was in passession

af sheh Wlclt drug, contealled chemical or controllvd eguipmient, ™

23 Section 32 of the llicit Prugs Control Act of 2004, has specifically and expressly stated

that, "it shall be presumed until the contrary 15 proved™ thus, shifting the legal burden on

the defence pursuant to Section 60 (3) of the Crimes Act. On the contrary, the drafters ol
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section 66 (2) of the Crimes Act have not used such words in similar hature 1o create a

presumption, similarto Section 30 of the licit Druas Control Act ol 2004,

Fhe word “deemed” has been defined in the Black's Law Dictionary. 10th Edition, in page

S0 a5 that;

( To trear (sometfting) ax §fG) 0t were really somoetlnng elve. or (2) 1 has
qualities that o does nop have < aftheugh the docanent was not in fact aved
wttil April 24, i expdicitly stats thae i must be deemed 1o have been signed
an Al [d=,

(i To consider, think or judge < she deemy it necessary=
“Deem” ras heen teadiffonally considered 1o be a wseful word when it s
necessarys ti establish o legal fienon either positively by “deeniing’
semtesfing to o what i 5 mot or negatively by “deeming” something nor to
be whp it iz,

Al otfer wses of the werd shonld be avoided,. phvases Tike i he deemy
S ar  as e deemy mecessary " o Snothing it this Aer shall be deomed
" . are abjectionable o winecessary deviations ffom coumen

lanpnage. " Think" or © consider " are preferable in the first tve

ckatmples and Uconstrued " or “ioterpreted ™ in oohe thivd, . " Deeming
credafos on criificiality. and arrifictaliny should met be restored fo if' i can

he avisleded” G, Tharmron, Leptslative Dhraifitone 99 ¢ Jih Fd 19%0),

Black™s Law Dictionary 10h Edition, o1 page 1376 has defined * presumption” as tha:

(i Seemerhing that is thangi febe true becanse it is highfy probable.

(1) A legal inference or wssumpiion that o fucl exists becanse of the known or
proven existence of some ofher facty or groups of faeis, Moxe preswmgpiions
are rufes of evidence calling for-o cenain vesull in o given caye umlesy the

aefversely affected party overcome Jtowith other evidence. A presumption
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shifis the hurden of production or perspasion o the oppasing party, who

cer then ailvmpl fo overcome the presumption.

I appedrs that the word “presumption” has a8 more conclusive meaning unless the
contrary 15 proved. than the word “deem”™. The word “deem™ allows the court to construe

a fuet that could not be actually existing: It 15 0 legal fiction,

Section 66 (2) of the Urimes Act, has actually provided an assistance. in order to determine
the seditious intention of the sccused. Accordingly, in order to determine whether the
imtention of any act of any document wgs published, is seditions, the court con deem thit
the accused has intended the natural consequence of such an act or the publication. In
order to determine the said natural consequence, the court has o take into ¢consideration the

time and the circumstances under which the said act or the publication was done,

Actually, this deeming provision has allowed the courl W comstrue an objective intention.
However, the onus is still on the prosecution 1o adduce evidence 1o establish and prove
what the accased inended w convey in commitling this offence.  The prosecution has o
prove bevond reasonable: doubt that the said deemed intention of the aecused is the only
ingscapable and indisputable inference of the intention of the accused, Therefore, | do not
concur with the submissions made by the fearned counsel For the prosecution in respect of

the delimition-and the application of Section 66 {2) of the Crimes A,

If the defence seeks to rely on one-or few of the grounds that have been stipulated under
section 66 (1) {23 10 (d) of the Crimes Act. the evidential burden will then shift on the
defence pursuant to Section 39 of the Crimes Act. The defénce can discharge this
evidential burden by adducing or pointing out any evidence that suggests & reasonable
passibility of the existence of the ground that the detence relies on, However, still the onus
15 on the prosecution to disprove bevond reasomable doubt that none of the grounds: as
stipulated under Section 66:-(1) (a) 1o (d) had an application w this mawer, (vide Section 58

af the Crimes Act),
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Bearing in mind the above discussed legal principles of the seditious intention and the anus

and the standards of the proof, | now proceed to determine the meaning of this article,

According (o the evidence presented during the hearing, the Vi Lalekad is mainly read by
the j-Feomkes community who live in rural and outer islands. The elders aré the ‘miain
readership of this newspaper, Therefore, the court needs 1o determine how this anicle was
interpréted or understood by these i-Tawkei readerships, Accordingly, this article s
required 1o be read and understood from the eyes and minds of o repsonable, sensible and
fair minded {-Tawked reader, in order 1o determine how this reasonable, sensible and fair-

minded - Fanket reader understosd this artiele as s whole,

In applying this objective test, the court can take into consideration the context or the
circumstances under which this article was written or published. Accordingly. the court is
required to consider the mature OF leadership, their behaviours in social. financial and
cultural spheres, the effeet or the: inlTuence of the issues that have been discussed in the
article. the social, financtal. historical and demographical context of these two classes of
the population in Fiji. Accordingly, it is the onus of the prosecution 1o present evidence w
establish the prevailed circumstances or the context; under which this article was written

and published in order 1o determine the meaning of iL

The allenge ol sedition completes once vou write and publish an article that has a capacity
ter promote feelings ol ill-will and hostility between different classes of the population with
the regquired seditious intentions (vide Reg v Burns amd others (supraj). 1t 15 no
necessary, at all, that this ofMence of seditious publication is [ollowed by an actual riot or
disturbance of the public order. It is because, & man cannot escape from the consequence
ot wiling or publishing seditious words with the necessary seditious: intention, solely
hecause the audience or the readership 1o whom it was addressed may be oo wise or too
lemperate o ignore o nol to react o it However, the reaction of the readership can be

taken into consideration in order to undersiand the actual meaning of this article,
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As discussed above, in order 10 discharge their evidential burden in establishing that this
article has actually suggested to have a national reconciliation in order to Solve main issues
pertaining to j-Tawke! community, which might cause great instability in future, i mot
resolved, the defénce is only required 1o adduce or point out some evidence that sugpest o

reasonable possibility, that this article has suggested to have d national reconciliotion.

The first peraeraph of thearticle says that o petitton has been given o Hon, Allorney
Cieneral requesting him to take one of the two options stated in part one and two of the lirst
paragraph. The first optien s w conduct a national reconciliation in view of all the
imporiant issues that the indigenous people of Fiji feel {and) will cause great instahility in
the future, The writer has stated few issues, they are the sociil and political instabilities and
the judicial mmbalance. Mr. Wagabaca has further requested 1o conduel this proposed
vecongiliation based on Ten Commandments. 1f the Hon, Atterney General fails w conduct

such reconciliation. he should resign and leave the country and never return.,

Second and third paragraphs discuss about g petition of one Willlam Marshal, My
Katonitabua, the first witness ol the prosecution, and 1P Nadolo, the investization officer,
in their respective evidence admited that they have not done any Investigation to elarify

whether Mr. Wagabaca has sctually glven a petition to Hon, Attorney General.

The third paragraph 1atks abow the debt of the country, 1t says that William Marshal in his
petition. has said thal the future generation will be burdened with pavment of all these
barge debts and they will have a hig job in clesring them. The next paragraph savs that if

thev are unable to-do that, their land will be taken away from them,

The sixth paragraphs discuss about what the Muslims have done in Bangladesh and said
that the Muslims are not indigenous Fijian, The seventh paracmaph talks about the
alienation of native lands in Seron, Lodoni, Namena and Dawosamu. Mr. Katonitabua in
his evidence admitted that there are some historical grievances regarding the traditional
ownership of the lands in these arens, Flawke! people in these areas have a-sense ol

pricvance about the conversion of their lands to freehiold lands by the colonial rulers in
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| §80s. They still carry these grievances and the government has already initisted a process
W address these grievances by making arrangements to return those Jands back 10

traditional owners.

Phe minth paragraph says that various United Nations® reguiations were formulated, so that
indigenous people would continue 1o obey a foreign voice. They have come and continuel
to legislate in our country so that they can own our land, because of our inaction. This
paragraph further wlks about that indigenous. people were taken away w0 go and fight

overseas, and for that they were paid well,

The eleventh parsgraph savs.that the Hon, Attorpey General has been requested 1o have
some consideration tor the indigenous people snd give them an opportunity to solve the
engrmaus problems that could eventually lead 1o the extinetion of their race. just as the

petions of Muslims in Bangladesh have led to them tking over the country,

Rest of the aricle discuss about the methods of ehanging of government as 1t can be done
through election. coups and also with the direct command of the God, Mr. Wagabaca
suggests 1o the readers to be pure at heart and resolute and considerate of all,-as the God's
prosuses will be realized. He savs that we should be soad Christians, He says that it is

difficult o interfers with the plans of the God.

It is clear that in two separate instances, this anicle talks abowt Muslims, In paragraph six.
atter mentioning that Mushms are not indigenous Fijian. it has referred to some event thal
the writer claims, had taken place in Bangladesh, The second instance is paragraph eleven,
where 1t says that the Hono Attomey General has been requested to have some
consideration ftor the indigenous people and give them an opportunity 10 solve the
enormous problems that could eventually lead to the extinction of their race. just us 1he

actiens of Muslims in Bangladesh have led to them aking over the country.
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The court has to determine how these two instances of reference about Muslims in this
article are being understood within the full context of this article, by a reasonable, sensible

and fair minded §- Fareked reader of Mo Lafakai.

Mr. katonitabua in his evidence admitted thar this article actually proposes to conduct a
MNational Reconciliation in order to resolve issues pertaining to J- fowked communitics. He
further stid that the idea of National Reconciligtion is a way-forward in order o address
cenain pereeptions which are still existing among the ~Tawke? commiunitics regarding the
reforms carried out by the government on the issues of land and ethnicity. He said that the
eftorts made by the Ministry of i-Taukei AfTairs 1o correct those perceptions have met with

mized resulls so far,

| find the fact that there were no reactions from the i-Fawkei ceadership after the
publication of this article in Neo' Lofukei on the 27th of April 2016, would assist me o

understand the meaning ol this arlicle.

Phis article not only talks about Muslims, 1t also talks about some foreigners. According 1o
paragraph nine of the article. it is alleged that these foreigners legislate the regulations in
ircler 1o own the land, There is no specific mention whether these foreigners are Muslims
ar not, Though, paragraph six has disenssed about what Muslims did in Bangladesh, there
is no-any reference or suggestions that it would happened in Fiji in the same manner, apar

fromn the reference made in paragraph eleven.

Paragraph eleven should not be read or understosd in isolation. B has 0 be undersioond
within the tull context of this article us a whole. Pamgraph eleven requests the Hon,
Attorney General o have some consideration for Indigenous. people and give them an
apportunity to resolve the enormous problems that could eventually bead to the extingtion
of the mgenious: people just as the actions of Muslims in Bangladesh have led to waking

over the ¢ OLENDeY,
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48, What are the enormous problems that have been mentioned in the article? Paragraphs three
and four talk about that it the future generation fails in repayment of the large debt. it
would lead 1w taking their lands wway from them: Paragraph nine talks about the foreigners:
who are legislating regulations o take the countey, Mr, Katonitabug admitted that there are
historical grievances regarding the land ownership in the areas as mentioned in paragraph
sevens of the articles. The government has already identified these issues snd 1aken steps 1o

refurn these lands back to the original owners.

44, 1 now ke my atlention to the cautlon interview of Mr. Waynbaca, which was tendered in
evidence by the prosecution, The first accused neither challenged nor objected to the

truthfulness of the caution interview.

Lo In answering o question 63 posed to him by the police oificer, asking him to explain the
contents of this letter, Lowa N Notisiraki . Mr, Wagabaca has answered that he has put it
this letter whatever he heard from the people. | will reproduce the verbatim of the answer

a5 [ollows:

SWhcrever was collected was told by te peaple and 1 pue Tt a fetter, That
there should be a national reconciliation done in Fiji wide to solve the il
feelings amonmgst all citizens, Thiv iy vesards 1o the debt that our
gramdchildren will fave po pay. Becanse oll these debits are nenv securities
i wll those conntries who gave money fo Fii Avother concern s the
Musline can take Fiiax it happesed in Banglodest, Some (laces in Fifi are
menw freehold like Namema, Lodeni,  Dawasams some places in the 14
pravinees where they fave freehold land We are talking ubowt Maori and
Abir hur we are nol coneerned with the problems we are facing now. This
weiy the feart of the letter that | wreate and alse e foandarton of change

witkin the govermment i we want fu

51, According to this answer, which is the part of prosecution” s evidence. it suggests that Mr,

Wagubaca wanted 1o have a reconeiliation in order to resolve all the ill feelings among the
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citizens, He has compiled the issues of the people which he heard, Une of the issues |s
debt and other issue that he heard from the people is the concern about Muslims taking Fiji
as it happened in Bangladesh. This answer suggests that the intention of writing this letter
was to propose to have a reconciliation in order to resolve all the ill feelings among the

ClZemn.

A< I mentioned above, the defence can discharge its evidential burden by adducing or
pointing oul some evidence, o suggest a reasonable possibility that the intention of the
article is to point out issues in order to remove ill feelings among all the eitizen or point out

errors or defeets in the government.
| am satisfied that the defence has pointed out the following evidence, that:
(i) Mr. Wagabaca has given a petition to Hono Allomey General, suggesting

to hiave n national reconciliation to discuss and resolve issues pertaining

to - Taukes communities, which could create greater instabiliny in fulure.

(i Mr. Wagabaca has proposed 1o conduct this reconciliation based on Ten
Commandments
{iii} The article has discussed about the issues of debt, land owanership issues

which have been éxisting since the colonial era of | 8R{s.

{iv) lhe government has already taken steps to address these land ssues,

(v} Mr. Wagabaca, in this aricle. has requested the Hon, Attorney General
to have some consideration for indigenous people and give them an
opportunity 1o resolve the enormous problems that could eventually lead
tir the extinction of the ingenious people just s the actions of Muslims in
Bangladesh have led wo-taking over the country.

(il Mr. Wagabaca, in this article, has requested the readers to be pure at
hieart, resolute and considerate of all as the God's promises will be
realized,

(vitl Mr. Wagabaca in his answer to Q68 of his-caution interview hos stated

that ke has compiled the issues that he heard from people. He suggested
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in this article to have a reconciliation in order to solve all the §ll feelings
amongsl citizens,

tviit)  Mr, Katonitabug, in his evidence sdmitted the issues wiich have ‘been
discussed in the article are the main issues of - Tuaked community,

(ix) Ve Katonitabun in his évidence admitted that this letter suppests o have
- mational reconeiliation, which is not o bad idea. though government has

no policies o carey out such o reconcilistion process,

It view of the above discussed reasons, | find that there'1s a reasonable doubt, whether o
reasonable, sensible and air minded /- Fowkei reader, if réads this article in its entirety,
taking inwo consideration the context and circumstances wnder which this article was
written, would understand this article as the manner it was alleged by the proseculion or
would he understand that thisarticle proposes to have a national reconciliation in order to
resolve the issues pertaining to the i-Toukes communities, which could create preat

mstability in Rature,

Aceordingly, | find that the prosecution has failed to prove bevond reasonable doubt than
this article, if 1aken into consideration in its entirety. says that Muslims are land grabbing
mensters who rape; murder and abuse children and unless the readers of Nai Lalakai take

actions. these Muslims monsters would take over Fiji.

I now draw my anention W determine whether this article has a tendency 1o create Teelings

of ill-will and hostility between Muslims and non-Mushim population ol Fiji.

The feelings of ill-will and hostility bétween different classes of the population hecome
seditious according to the circumstance and the context under which it was writlen or
published, (Reg v Burns and Others). Therefore, the court has to consider the effect tha
this anticle has on the intendéd readership and the extent of which that elTect can go. The
court has to determine whether that efTeet can go to the extent of affecting the public order
or the tranguility of the State as the purpose of this offence is to prevent the unlawful attack

on the tranguility of the Siate (wide State v Mua) (supra).
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An animosity, antagonism or hostility among the classes of population could have an effect
o the order of the State, depending upon the nature of the clisses of the population
involved in such an animosity. Moreover. the social. economical, cultural, and
demographic context of these classes would assist the court m order 1o determine the
degree of the effect of such feelings of ill-will and hostility. Therefore. the court has 1o
ke into consideration all of the circumstances that was existed at the time of this article
was written and published, in onder to determine whether this article has the tendency to

promade the feelings of ill-will and hostility between Mustims and non-Muslim pepulation

'he prosecution enly presented the evidence of Mr. Katonitabua and 1P Nadolo, The
evidence of Mr, Katonitabua is primarily focused on to explain his role in this matter. He
is the complainant, who reported this matter to the Police:  He explained about the nature
of the readership of Nai Lalokei, Mr, Katonitabua, is the Permanent Secretary of the
Ministey of i-Tewked affairs meets i-Tanked communities during the consultation processes

comducted by the Ministry,

As concluded above, there is a reasonable doubt whether this anticle intends 1o establish a
national reconciliation in order to resolve the issues pertaining to /-Tawked communities,
which they see would ereate preat instability in future, Moreover. al paragraph eleven of
the article. it has been requesied from the Hon. Alimney General to have some
consideration for the indigenous people and give them an opportuaity 1o solve their
enarmous problenss that could eventually lead to extinetion of the indigenous people, just
as the actions of the Muslims in Bangladesh have led 1o them tuking the country. In
paragraph eleven of the aricle. it appears that Mr. Wagabaca is suggesiing to Hon.
Atwrney General ta solve the issues that could evemually lead to extingtion of the

indigenous people.

I'he Fiji Court of Appeal in State v Mua [1992] FICA 23: AAUGO 160915 {27 November
1992} held that:
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“The prpase of the offence s o prevenr any wunfawiel artacks on the
branguility of the Stave -but it -is not fntended ta prevens legitimuie peditical
commens fleeply held  poelitical  convictions freguently proveke sirome
emodions but there is quithoring to show that ever siroag or inderperaie
Words ar gotions way nel demonsivaie o seditious intention if done witl the
purpose of expressing legitimate disagreement with the government of the
day T ferms of poragraphs (al-fdl. Wen determintng that. the Courts
chowld alwavs be reductans o exiend any invoads on the predected
canstitutional frecdomys, They shawuld look of alleged sedifious actions with o
free, fair and liberal spivit, Those words were uved e Fiizgerald J in
directing the jury in B v, Sullivan 1868 1 Cox 44 ai 3% amd he confinued:

"Foar shienled vecolleer vhat to puhlic polivieal articles grear latitede. s given.
Decltng as they do with pubite affairs of the day - such articles §f wreitten in
o i spieit, and bhona fide, affen vesult in the production of grear public
o,

Therefore. D wish to remind you do deal with these publications in a splvit of
frivedann ared nor view them with an eve of rareow eriticism. ... f ask vou to
view  them in a browd and held spielt, and give dthew a liberal

friterpretolion.

Mr. Katonitabua in his evidence explained the policies of the government, He said that the
government &s a policy does not expect to implement this proposal of reconciliation. The
govemnment has different policies to address the issues highlighted in the article. However,
Mr, Katonitabua admitied that the proposal of national reconcilimion is not a bad ides and

amethod of way-lorward though the government does not wish to implement it

In view of the findings of State v Mua (supra) and the rensons discussed above, | find that
the prosecution has failed 1o prove bevond reasonable doubt that ths article has a tendency
o promete feelings of ill-will and hostility between Muoslims and non-Muslim population

ol Fiji.
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M, Ares and the Fiji Times Li
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I now ke my attention 1o consider whether Mr. Arts and the Fiji Times Limited by
publishing and printing this seditious article have only intended to promote the feelings of
ill-will and hostility between Muslims and non-Muslim pepulations of Fiji ar the evidence

could suggest other probable and possible inferences 1o suggest otherwise,

The offences that have been creaved under the Crimes Act consist with physical and Faull
elements, In order to find a person suilty for an offence. the prosecution has 1o prove
bevond reasenable doubt the existence of both the physical und fault elements of the
iflence, fvide Sections 13, 14 amd 37 af the Crimes Acr).

The learned counsel for the prosecution and the defence both agreed that the principle
expounded in Fiji Times Ltd v Attorsey General of Fiji 12017] FJSC 13:
CBYOOUS.2015 (21 April 2017) regarding the editorial responsibility has no application 1o

thi= case. which | concur with them. In Fiji Times Ltd v Arorney General of Fiji
(supra) the cour has dealt with @ commaon law offence of contempt of scandabizing the
Court, where it was held that the lack of knowledge or mtention is nol an-excuse for the

editor, publisher or the printer,

However, lur this olfence, as discussed sbove, the prosecution has o prove beyvond
reasonable doubt that Mr. Arts and the Fiji Timis Limited pubtished and printed this anicle

with the Intention to promote feelings of ill-will and hostility between Muslims and non-

lhere is ne dispute that Mr. Arls is the Publisher of Fiji Times Limited, including Noi
Lodekny and the Fiji Times Limited prnted this edition of Nad Lefakai. Bolh the accused

claim that they never saw this article before it was published and prined.

I'he prosecution only tendered the employment contract of Mr. Arts i order 1o prove thil
Mr. Arts had the necessary intention, [P Nadolo in his evidence sdmitted that the Palice

did not conduet any investigation o confirm whether Mr. Arts or Mr, Wesley has ever
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came to know aboul this adicle, or had even seen or read this anicle before 11 was
published and printed. The nvestigation was only limited to uplifting of the copy ol this
article and Nai Lalakai newspaper from the oftice of Fiji Times Limited and recording of

catition interviews of the accused persons.

Mr. Arts, though he did not adduce any evidence, maintains a position that he never saw or
read this article that was published, Mr, Wesley and three witnesses of the third sccused in
their respective evidence said thar Mr. Ans normally has no influence on the editorial
matters, He cannot read or speak /- Fowkei language. 1P Nadolo in his evidence said that

the Police accepied the Fact that Mr. Arts cannot read or speak ~Touked language.

Moreover, the defence adduced evidence 1w establish that the Figi Times: Limdled s very
much concerned about its editorial standards and had made all possible efforis 1o aveid

legal dispute in publishing.

Mr. Maharaj and Mr. Ravai in their respective evidence said thar it was Mr, Bavula who
entered this article to pon grass system and edited it twice before it was senl for graphic
and printing. Mr. Maharaj tendered a document which he obtaimed from the archive of pon
grass system, in order to establish his.contention that it was Mr. Ravulo who actually

entered this aricle to the editing system.

Huving taken into consideration. sll of these evidence, | do not find any evidence 1o
establish that this orticle has ever 2one to Mr. Arts; or Mr. Arts-has ever came to know
about this article before it was published in Nei Ledeked, Accordingly, | find that the
prosecution has failed to prove bevond reasonable doubt that Mr. Arts published this article

with the intention to promote the feelings of ill will and hostility between Muslims and
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In view of the above finding of the intention of Mr. Arts. 1 further find tha the prosecution
has failed 1o prove beyond reasonable doubt that the Fipi Times had the necessary guilty
intention in printing this anticle in Vai Lafakar pursuont - Section 53 (1) (2) (akand (b) of

the Crimes AcL

M. Frod Wesley

76

.

78,

Mr. Fred Wesley is being charged for aiding and abetting Mr. Ars to publish this seditious
publication, The prosceution has 1o establish beyond reasonable doubt that Mr. Wesley
with an intention tw aid or abet Mr. Arts did not perform his contractual duty, that is w
assist Mr. Arts to maintain the editorial standards and also prevent Mr. Arts in publishing

seditious article.

The proseeution only presented the employment eontract of Mr, Wesley and invited the
court 1o ¢onsider 11 as a circumstantial evidence 1o make a positive inference that Mr,

Wesley had not performed his contractual duty o assist Mr. Arts to maintain editorial

swandards with the intention 10 aid and abet Mr, Artsto commit an offence.

Having carefully scrutinized the contents of the said employment contract of Mr, Wesley;
which was tendered as an exhibit of the Prosécution, | do not find any clause imposing
such a duty on Mr, Wesley that he has to gssist Mr. Arts 16 maintain editorinl standards.
However. the evidence of Mr, Wesley, confinms that the Mr. Arts relies on Mr. Wesley for
editorial matters. Once again | do not find any evidence to establish that Mr. Wesley knew
or was aware about this article before it was puoblished. The evidence of Mr. Ravai
confirms that it was Mr. Ravuls who entered this article into the pon grass system and sent

it for the printing.

Muoreover, | take into consideration the last few question put to Mr. Wesley by the learned

counsel for the prosecution, which | reproduce as follows:
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U eoming fovwards the end, Mr, Westev, The point 've got tois witere H'm
g to suggest my cese o v Yo misli mod agree with it Now, what I'm
suggesting, Mr. Wesley, is this, that there is nota spovwball 's chanee inhell f 1
v pract i Fike that, that vou woudd have allineed a letter (o be published tn Nal
Farlerkai withow! knonving what i safd. Yo strpdv woaldn 't have allowed iv?

I Felidd ot ko wiant 1 said. yes, vour Lovdship,

You're agreeing with me?

Yane coshed sve, yoter Lovdship: whether P wondd alfovwea denter roorun 8 1 did non
Komerw wliear 1 saidd?

¥,

bes, f wonddn v allow i,

So, yorse cagree with me and the obvicus reasons are it's sirpdy oo pisky, for tie
reasons yoi ve tobd vy abowt. isn 1 iEE

Yeaur Lovdship, {'ve said this a conple of tmes. your Lovdsiip. Before [ agree on
w ferter that weeds fo ran, Dl either, 70 was with the Nai Lalakai {woudd
expeet the reanstarmn, then Dwould refer it up o the lawyers, your Lordsiip,
hefore §wendd ever run the leiter.

Vi e, Mr. Wesley, what [am suggesting o you iy that you did know very well
the compent af the fetier published in the Nt Lalakert on the 27" of Aprtl 2016
heferre o was published?”

N, vour Lovdship,

Aned whear P soesesedng (s that vou 've beey largely tratifid in vour evidence bt
oty specifie e, with vour knowledgpe, you aré nof telling the trarh to ithis
Cartirr”

ami tellivg the trarh. vour Lovdship.

The reason vou v mor telling the euth is beeawse yore want o cover it up hecatse
vl krmonw very well tha vou smade o mistake fo allow that io be podfished?

Your Lorcdship, Lhave nokmowledge of the letter: vour Lovdship.

Tk vaoree, Mr. Wesley, | have mo further guestions,
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By putting the prosecution case to Mr. Wesley. the learned counsel for the prosecution
suggested to Mr. Wesley that he made-a mistake by letting tlis article to be published ond
now he istrving o cover it up. In view of the case of the prosecution that was put o Mr.
Wesley during the cross examination. it suggests that Mr. Wesley knew the letter but

mistakenly let it to be published in Nov Lalakeai.

lam mindiul af the facts] that quéstions of the counsel are not evidence, However, it would
assist the court o understand the case of the prosecution; The learned counsel for the
prosecution starteéd this part of his cross examination stuting that he was poing 1o sUgEest

Mr. Wesley the case of the prasecution for him to make his commients.

e that as it may. there % po evidence ndduced by the prosecution to prove that Mr,
Wesley had an intention 1o-aid and abet Mr. Arts 10 publish this article. apant From ihe
employment contract. | accordingly find the prosecution has failed to prove  beyond
reasonable doubt that Mr, Wesley with the intention 1o aid and abet Mr. Arts to publish this

article. did not perform his contractual duties as stated in the information,

Mr. Anare Ravula

B

83

Mr. Anare Ravula is being charged for aiding and abeiting Mr, Arts w publish this
seilitious publication. The prosecution has to establish  bevond reasonable doubt that M.
Ravila with an intention w aide or abet Mr. Ans did ot perform his contractual duty, that
is to assist Mr. Arso maintain the editorial standards and glso prevent Mr, Aris in

publishing seditious article,

I'he prosecution only presented the employment contract of Mr. Ravula and invited the
court to consider it as a circumstantial evidence o make a positive inference that Mr.
Ravula bad not performed his controctual dutv o assist Mr, Arts 1o mainiain editorial

standards with the intention to aid and abet Mr. Arts o commitan offence.
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Having cavefully scrutinized the contents of the said employment contract of Mr, Ravula,
which was tendered ns an exhibit of the Prosecution, | do not tind any clause imposing

such & daty on Mr. Ravuia that he has 1095515t Mr, Arts 1o malntain editorial standards.

However. the evidence of Mr. Ravai and Mr. Mahara] who gave evidence for the third
secused, confirm that it was-Mr, Ravula who actually received, approved and entered this
article into pon pruss system. Hehas then edited this anticle twice before it was gone for
print. All these evidence came from the third accused, implicating Mr. Ravula and not from
the Prosecution, However, as discussed above, the prosecution has fatled o prove beyond
reasonable doubt that this priicle s seditious on the ground thar it has a tendency 1o
promote feelings of ill-will and hostility between Mushims and non-Muslim population of

Fiji,

In view of these reasons discuss above, | do not find any. cogent reasons o disregard the

umanimeous apingon of not guilty given by the three assessors,

| secordingly find that the prosecution has failed 1o prove beyond reasonsble doubt thi
each ol these accused is guilty Tor the offence which they have been charged in the

mformation respectively,

Im conelusion. | hold that:

i Nr. Josaia Wagabaca is not guilty for the oftence of Sedition as charged and acquil
him frivm the same accordingly.

i) Mr. Anare Ravula is not guilty for the offence of aiding and abetting to sedition os
charged and acguit him from the same accordimgly,

i) Mr Fred Wesley is not guilty for the otTence of aiding and abetting o sedition ag
charged and acguit him from the same accordingly,

i Mr Hank Arts is not goilty for the offence of Sedition as charged and acquit him

from the same accordingly.,
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vl I'he Fiji Times Limited is not guilty Tor the offence of Sedition as charged and acquit

it from the sume accordingly.

84,  Thirty days (30} to appeal to the Fiji Court of Appeal.

Judge

At Suva

227 May 2018
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